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June 2004

N E W S E X T R A

The Proceeds of Crime Act 2002

Regulations under this Act apply from 1 March 2004 and extend considerably the definition of money laundering and the range of businesses which must report suspicions to the Series Organised Crime Agency (SOCA).  All aspects of accounting work are covered and suspicions of any benefit from criminal conduct, however small, must be reported.  The Regulations also cover those who help others to benefit from criminal conduct.


This covers offences under Common Law, such as theft, as well as statutory offences, such as tax evasion or assisting another person to evade tax.  Listed below are some activities which may not immediately be recognised as criminal conduct, but are.

Banking

· Spending or retaining money credited to an account in error by the bank (theft).

VAT

· Underdeclaring VAT on sales (tax evasion).

· Failing to pay the fuel scale charge when it is due (tax evasion).

· Reclaiming VAT on the same thing more than once (fraud).

· Reclaiming VAT on non-business expenses (fraud).

· Failing to register on time (tax evasion).

· Paying in cash, so that VAT is not charged (assisting someone to evade tax).

Income Tax and NI

· Not paying National Insurance when self-employed (tax evasion).

· Concealing taxable income or not declaring it to the Inland Revenue (tax evasion).

· Claiming tax deduction for expenses which were not really incurred (fraud).

· Claiming private items as business expenses (fraud).

· Retaining a tax refund received after an Inland Revenue error (theft).

· Falsification of documents to evade tax (specific offence).

Wages

· Not deducting tax under PAYE (assisting someone to evade tax).

· Not paying NI on employees’ wages (tax evasion).

· Not paying the National Minimum Wage where due (specific offence).

· Not having employer’s liability insurance (specific offence).

· Not declaring benefits-in-kind on form P11D (tax evasion).

· Giving incorrect information to assist an employee to obtain tax credits (specific offence).

Business Operation

· Failing to have the necessary licences for the business activity (specific offences).

· Driving without road tax or insurance (specific offence).

· Not complying with health and safety laws (specific offence).

· Retaining an accidental overpayment by a customer (theft).

· Failing to pay a supplier who has overlooked the debt (theft).

· Paying bribes in either the UK or abroad (specific offence).

· Collecting payment for goods or services not actually supplied (fraud).

· Anything done abroad which would also be a crime in the UK (specific offence).

· Anti-competitive behaviour, such as price-fixing (specific offence).

Despite everything mentioned above, an act is normally criminal only if it is intentional.  An error arising from carelessness will not be criminal unless it is not corrected when it comes to light, which would make it an act of deliberate omission.
High Value Dealers

One aspect of the new rules which has not been well published is the requirement for High Value Dealers to register with H.M. Revenue and Customs, in order to continue to receive large cash payments from customers.

A “High Value Dealer” is defined as anyone who receives or wishes to receive cash payment from Customers in excess of 15,000euro (approximately £12,000).  Dealers must register with H.M. Revenue and Customs by completing form MLR100, which can be obtained by telephoning 0845 010 9000.  More information is available on the H.M. Revenue and Customs website at www.hmrc.giv.uk/manuals/vsmemanual/vsme2870.htm.


Anyone who does not register and then accepts a large cash payment, will be committing a money laundering offence, so be liable to a fine or even imprisonment.
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